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** 

District Judge. 

Henry Vartanian, Normal Lew, Luis Bill, and Baudilo Perez (Appellants)

appeal from the district court’s judgment dismissing their complaint against United
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Airlines, Inc. (United) and the Aircraft Mechanics Fraternal Association (the

Union).  We have jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.

The Railway Labor Act (Act) establishes a mandatory arbitration procedure

for all minor disputes “concerning rates of pay, rules, or working conditions” that

arise out of “the interpretation or application” of a collective bargaining agreement. 

45 U.S.C. § 153(i).  That is precisely the type of claim that Appellants brought

before the district court, and the court correctly held that it lacked jurisdiction.  See

Kozy v. Wings West Airlines, Inc., 89 F.3d 635, 638-39 (9th Cir. 1996) (describing

the Act arbitration procedure as “mandatory, exclusive, and comprehensive”).  

Appellants have not demonstrated that they qualify for a “futility” exception

to the mandatory arbitration scheme, because they have not shown the Union’s

actions to be “arbitrary, discriminatory, or in bad faith.”  Vaca v. Sipes, 386 U.S.

171, 190 (1967).  To the contrary, the Union provided fully adequate

representation throughout the grievance procedure, culminating in an unsuccessful

arbitration before the System Board of Adjustment.

The district court also did not err by considering evidence outside the

pleadings in dismissing Appellants’ claims.  Once the Union and United presented a

factual attack on jurisdiction, the district court was entitled to “review evidence

beyond the complaint without converting the motion to dismiss into a motion for
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summary judgment.”  Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th

Cir. 2004).  Appellants’ related argument that they were entitled to conduct

jurisdictional discovery is likewise unavailing.  The Union submitted affidavits

demonstrating that Appellants’ grievances were moving forward and the matter

could be resolved through arbitration.  Appellants argue that additional discovery

would have revealed that the Union failed to keep them “informed and notified of

openings,” but this information would not have affected the district court’s

underlying lack of jurisdiction.

Finally, the district court, in dismissing Appellants’ claims, awarded

“reasonable costs and fees” to the Union.  After the district court’s order, the Union

filed a motion “to set reasonable attorney’s fees,” seeking a total of $49,925.  The

district court never ruled on this motion.  On appeal, counsel for the Union stated

the Union would not pursue attorney’s fees pursuant to the district court’s order. 

See Fed. R. Civ. P. 54(d) (allowing district courts to award “costs other than

attorney’s fees” to the prevailing party, and requiring parties seeking attorney’s fees

to submit a motion outlining, inter alia, the “statute, rule, or other grounds entitling

the movant to the award” (emphasis added)).  In light of this representation, the

Union is barred from seeking attorney’s fees before the district court.

AFFIRMED.


